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Notice to Appellant

Thisisthe official report of your hearing and is to inform you of the decision and order in your case. All papers and materials introduced at
the hearing or otherwise filed in the proceeding make up the hearing record. The hearing record will be maintained by the Ohio Department of
Job and Family Services. If you would like a copy of the official record, please telephone the hearing supervisor at the CINCINNATI District
hearing section at 1-800-686-1571.

If you believe this state hearing decision iswrong, you may request an administrative appeal by writing to: Ohio Department
of Job and Family Services, Office of Legal Services, 30 East Broad Street, 31st Floor, Columbus, Ohio 43215-3414 or FAX (614)
752-8298. Your request should include a copy of this hearing decision and an explanation of why you think it iswrong. Y our written request
must be received by the Office of Legal Services within 15 calendar days from the date this decision isissued. (If the 15th day falls on a
weekend or holiday, this deadline is extended to the next work day.) During the 15-day administrative appeal period you may request a free
copy of the tape recording of the hearing by contacting the district hearings section.

If you want information on free legal services but don't know the number of your local legal aid office, you can call the Ohio State Legal
Services Association, toll free, at 1-800-589-5888, for the local number.

ISSUE SECTION

Appeal No. 1049650 Medicaid: On 12/5/01, the county department of job and family services (CDJFS)
mailed notice of approval of Medicaid for the gppellant. The approva was redtricted to payment for
Medicaid reimbursable services and did not include the nursing facility (NF) vendor payment which had beer
requested by the gppellant. The reason for the period of restricted digibility was an improper transfer of
resources. The gppellant's authorized representative contended that the transfer of homestead property to the
gppellant's children, by means of a series of quit claim deeds, was not an improper transfer of resources.
After areview of the evidence and the gpplicable regulations, the hearing officer found the county agency's
determination of an improper transfer to be correct.

PROCEDURAL MATTERS

GNB

Appeal(s) OVERRULED 1049650 Date Issued Compliance
03/19/2002

Distribution: Original to appellant, one copy to local agency; one copy to district Hearing section; one copy to district office; two copies to State Hearings.
(Photocopy to appellant's authorized representative, if any, and to ODHS units as appropriate.)
DHS 4005 (REV. 9/94)
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This apped was received by the Bureau of State Hearings on 12/20/01. The hearing, scheduled to be held at
theloca CDJFS, wasinitialy set for 1/16/02. In response to arequest from the authorized representative,
the hearing was rescheduled for 2/13/02. The agppd lant was represented by a staff member from his
attorney's firm acting as his authorized representative. The county agency was represented by an digibility
referrd pecidist. Both parties were sworn in by the state hearing officer. Prior to the beginning of the
county agency's presentation, the AR indicated that there were two separate issues under gpped. Thefirst
issue, the AR said, dedlt with the agency's reversd of the payment to the nursing facility (NF) which was
incorrect and made without proper notice.  In her presentation, the ERS agreed that the demand for arefund
from the NF was incorrect on the agency's part. The NF has now been instructed not to remburse Medicaid
for any of the vendor payment received. The payments made after the improper transfer of assets are being
treated as an overpayment to be collected from the gppellant. Since the agency has reversed its decision
requiring the reversal of payment to the NF, the AR indicated that he was then willing to drop thefird issue
and limit the hearing to the second issue, the agency's denid of the October gpplication for Medicaid NF
vendor pay.

SUMMARY OF THE PROCEEDINGS

Agency Tegtimony

The digibility referrd specidist (ERS) tedtified that the initid gpplication for Medicaid nursng home vendor
pay was submitted on 3/8/01. Thiswas a spousa case, the ERS said, and a resource assessment was
completed. The gppellant was found to be digible and the case was approved for payment effective 2/1/01.
A homestead deed was transferred from the gppellant to his wife, the community spouse, on 6/29/01. Later
the same day, the community spouse transferred the homestead deed to her daughter, who had power of
attorney, and son to her son. On 7/24/01, the community spouse died. On 8/2/01, the ERS received
notification from the nurang home of the death of the community spouse. The ERS sad that, in response to
thisinformation, on 8/8/01, she sent the appellant’s daughter a pre-termination notice and a request for
resource information and verification that the appellant's homestead property was being placed on the market.
When there was no response to the pre-termination letter by 8/23/01, the ERS entered a termination into the
system. Notice went out 8/24/01, with atermination date to be effective 9/30/01.

On 10/9/01, the agency received an gpplication for Medicaid and nursing home vendor payment for the
appellant. The intake gppointment, completed on 11/6/01, was completed with an attorney representing the
appdlant. A request for verifications was completed and given to the attorney. In the course of the intake
interview, the agency learned, for thefirst time, of the transfer of assets which had taken place on 6/29/01.
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On 12/5/01, the agency approved the application for restricted Medicaid coverage. Thisrestriction, denying
vendor payment, was due to the improper transfer of the homestead property from the couple to their
children on 6/29/01.

The ERS reviewed the quit-clam deed signed by the appdlant, pointing out that the deed States that the
appelant "By execution of this deed, [appdlant's name], spouse of [community spouse], irrevocably releases,
waives and renounces any and al rights as to the property described above which may or could have now or
later as survivor upon the degth of [community spouse], including but not limited to rights of dection,
homestead, curtesy and/or dower." This congtituted an improper transfer of assets, the ERS said, and quoted
from rule 5101:1-39-07 of the Ohio Adminigrative Code, "If an otherwise digible individud transfers his
legal interest in redl or persond property, the CDHS must determineif the transfer was a proper or an
improper transfer. A transfer may be considered proper if: (1) The resources are under the appropriate
resources limit;" which, the ERS said, was not the case in the appelant's Situation, "or (2) The resources
meet the definition of exempt resources in accordance with rule 5101:1-39-078 of the Adminigtrative Code."
The ERS sad that the resource, the homestead, did meet the basic definition of an exempt resource, however
that definition, the ERS pointed out,is subject to the referenced rule, which indicates that homestead property
may be trandferred to the individud's spouse. The ERS then referenced (A) (2) (a), that resources may be
transferred to "The individud's spouse (or to another for the sole benefit of the spouse) or to the community
spouse provided the spouse does not transfer the resources to another for less than fair market value . . "
which, the ERS said is exactly what happened in the this Situation. The resource was transferred to the
community spouse and then, the same day, the ERS said, transferred to the children, which was an improper
transfer.

The ERS read the following from 5101:1-38-078 (B), "If theindividud transferred homestead property or
other resources to any individua not listed above, the individua has the right to rebut the presumption of
improper transfer pursuant to rule 5101:1-39-073 of the Adminigrative Code” The ERS said that she
reviewed the referenced rule 1-39-073, which details the requirements of an effective rebuttal of the
presumption of an improper transfer of resources, and could not find anything in the case which suggested
that the transfer was not improper. The quit-claim deed transferring the property from the appelant's wife to
the children, the ERS pointed out, includes a clause which indicates that, even if the community spouse
predeceases him, the appe lant gives up dl of hisrights. The appdlant, the ERS said, istrying to get rid of the
property, so that he doesn't haveit. This, the ERS said, substantiates the improper transfer. The ERS said
that she eemailed a Medicaid palicy specidist at ODJFS, who discussed the Situation with a member of the
Office of Legd Services. The response from the Medicaid policy areaindicated that the Stuation described
would congtitute an improper transfer of assets. The response from ODJFS notified the CDJFS that the
cdculation of the period of redtricted coverage was only one-hdf aslong as it should have been, snceit was
based on one haf of the vaue of the homestead property. Buit if the gppellant had not transferred his
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interest, he would have come into the entire property on his spouse's degth. The ERS quoted one of the e-
mails as stating that "There is no provison that would alow the [community spouse] to transfer the property
for lessthan fair market vaue without pendty.” Since the county agency had originaly used only 50% of the
vaue of the property in determining the period of restricted coverage, that had to be refigured and is now
found to begin in June of 2000 and will continue for 28 months, rather than 14 months.

The state response also addressed the county agency's action to terminate vendor payment to the NF
effective 6/29/01, and requiring the NF to return money to the state. Thiswasincorrect. Thereisar
overpayment to the appdlant due to the restricted coverage. The ERS dated that the termination of the
vendor payment was premature. The ERS said that she had notified the NF of this change and instructed
them not to reimburse Medicaid, that the improper payment would be handled as an overpayment to the
gopellant. The period of the overpayment would begin 6/1/01 and run until the vendor payment was
stopped, 8/23/01. The ERS indicated that the agency will be issuing a notice of overpayment to the
appdlant. The AR asked for a copy of anew 9401, Facility/CDJFS Tranamitta, confirming that the NF was
no longer being required to pay the money back to Medicaid. The ERS aso pointed out that the thereisa
ten-day reporting requirement on any sde or title to rea property, and that requirement was not met in the
present case. The AR said that he doubted the relevance of the reporting requirement to the issue at hand,
athough it could, he observed, have some gpplication to the overpayment issue, which would be gppesdled.

Appedlant Testimony

The AR submitted an Apped Summary on behaf of the gppellant. He noted that the apped identified in the
Summary as issue #1, the requirement that the nursing home reimburse Medicaid for the appellant's 6/1/01 to
8/23/01 vendor payment, no longer needed to be addressed as the agency had rescinded that instruction to
the NF. The AR then proceeded to his testimony regarding the apped identified asissue #2, the denid of
Medicaid vendor payment on the appellant's October, 2001 gpplication. Thisdenid, the AR said, is not
supported by Medicaid regulations.

The AR provided the following history of client activity: On 3/19/01, a Medicaid gpplication wasfiled or
behdf of the gppellant, the ingtitutionalized spouse or 1S, by his daughter. On 4/12/01, the CDJFS
completed the resource assessment indicating that the appellant's wife, the community spouse or CS, was
entitled to a community spouse resource allowance of $17,400 and that current countable resources were
$15,582. The CDJFS approved nursing home vendor pay effective 3/1/01. On 6/29/01, the IS and the CS
transferred the couple's home to the CS. The CS then executed and delivered a quit-claim deed transferring
the remainder interest in the home to her children and retaining alife estate interest in the home for hersdif.

On 7/27/01, the CS died. On 8/8/01, the CDJFS issued a pre-termination letter to the appellant's family,
requesting information regarding the assets available to the IS as aresult of the death of the CS. On 8/24/01,
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atermination notice was issued to the IS with an effective date of 9/30/01. On 8/31/01, the CDJFS was
notified the appellant was represented by counsel. On 10/4/01, the appellant's representative mailed ar
application to the CDJFS to reopen the Medicaid case. A face-to-face interview was conducted with ar
authorized representative 11/6/01. A verification checklist was given to the AR and those items of
verification were submitted to the CDJFS on 11/8/01. On 12/6/01, the CDJFS approved Medicaid with a
period of regtricted digibility beginning 6/1/00 and ending 7/31/02.

The AR quoted OAC section 5101:1-39-078, "Medicaid: exceptions to the application of the transfer of
resources provisons,”" provides tha "The following exceptions gpply to the transfer of resources provisons
specified in rule 5101:1-39-077 of the Adminigtrative Code. These assistance groups may be digible for
unrestricted Medicaid even though a transfer has been made on or after January 1, 1990: (1) the individud
may transfer homestead property to any of the following individuas: (a) the individua's spouse. . ." Ir
addition, the AR said, citing OAC 5101:1-39-362, "Medicad: transfer of resources for ingtitutiondized
spouses with a gpouse in the community,” providestha "(A) Once the initid digibility has been established,
resources not used to determine digibility for an ingtitutionalized spouse (pursuant to rule 5101:1-39-361 of
the Adminigrative Code) must be legdly transferred to the community spouse when not aready in the name
of such person. Theingitutiondized spouse (1S) is entitled to a period of protected digibility while the
resources are being transferred legally to the community spouse. The period of protected digibility istwelve
months or one year from the month in which the initid digibility determination was completed. The resource
transfer mugt take place no later than the twe fth month after the month of the initia digibility determination.
For example, if theinitid digibility determination is completed in the month of June, the transfer of resources
must be completed by the end of June of the next year. Resources being transferred do not count for the
purpose of determining continuing digibility for the indtitutionaized spouse” Medicaid regulations require the
transfer of assetswithin a one-year period following the gpprova of Medicaid benefits. The IS was following
these rules, the AR said, and pointed out that the margind comment on the county's copy of Deed transferring
the homestead property to the CSindicated that this was a proper transfer. The AR noted that he did not
necessarily agree with the property vaue listed on the county copy. The hearing officer asked the ERS where
the value was obtained. From the County Auditor's office, the ERS replied. The property was vaued, in
June of 2001, at $99,200.

Continuing to read from his Apped Summary, the AR stated that the CDJFS claims that when the CS
executed and ddlivered a quit claim deed transferring the remainder interest in the homestead property to her
children with aretained life etate, this action was an improper transfer. However, there are no supporting
regulations for this decison. All regulations, the AR said, point in the oppogite direction, that the transfer was
proper. The AR quoted OAC 5101:1-39-07, "Medicaid: transfer of resources,” "If an otherwise éigible
individud trandfers his[or her] legd interest in red or persond property, the CDHS must determine if the
transfer was a proper or improper transfer. A transfer may be considered proper if . . . (2) the resources
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meet the definition of exempt resources in accordance with the Adminigtrative Code" Departing from the
Apped Summary, the AR noted that the ERS cited 5101:1-39-07 regarding resources, however, she a'so
provided a copy of 5101:1-39-078. Thisrule, the AR pointed out, talks about the exceptions to the
gpplication of the trandfer of resource provisons, not the definition of exempt resources. The definition of
exempt resources, the AR said, isfound under rule 5101:1-39-26. Returning to the Summary, the AR ther
referred to OAC 5101:1-39- 26 (A) (4) "Medicaid resource exemptions,” which sates ™. . . the home and
the land associated with the home that is lived in and used as a home by the individua, the couple, or the
parents with whom the eigible child isliving are exempt asaresource”” Therefore, the AR said, the transfer
isaproper trandfer in accordance with Medicaid rules. The internet Site used by the agency, has amisguote
of the regulations, the AR aleged. Addressing rule 5101:1-39-078, which was used by the agency, the AR
sated that the paragraphing structure of the rule was such that the reference to homestead property is limited
toitems (A) (1) (8 through (A) (1) (€) and that when it prohibits the transfer of resources from the
individud's spouse to third parties, it refers, asindicated in (A) (2), as applying to resources other than the
homestead property. So, the prohibition does not apply to homestead property, but only to other types of
resources. In regard to paragraph (B) of the rule, providing an opportunity to rebutt the presumption of ar
improper transfer, the AR said that no rebuttal was offered, nor was any necessary because the transfer was
to one of the individuas named in 1-39-78, namely, the CS, and the homestead itsalf was an exempt asset.

Returning to his Appeal Summary, the AR stated that OAC 5101:1-39-07 (B) provided clarification "A
resource transfer is consdered to be improper if theindividua transferred his[or her] legd interestin a
countable resource for less than fair market vaue for the purpose of qudifying for Medicaid, a greater amount
of Medicaid, or to avoid utilization of the resource.” Neither of the deeds, in this case, were executed for the
purpose defined in this section. First, Medicaid for the IS was correctly approved prior to the transfer.
Second, the first deed was required under Medicaid regulations and was clearly a proper transfer even by the
casaworker's own admission. Findly, the execution and delivery of the second deed did not change the
exempt status of the home because the CS continued to utilize the property as her home until her desth nor
was it doneto qudify for Medicaid benefits. The medicaid benefits were dready gpproved. Ohio Law, the
AR stated, does not permit the ODJFS, the county DJFS or a caseworker to use Medicaid law to prevent
anyone from exercising their right to avoid probate or to do estate planning. The caseworker must only
determine Medicaid digibility for an gpplicant in accordance with Medicaid law. In this case, the appdlant
was correctly determined dligible for Medicaid benefits effective 3/1/01 and his spouse was not. All assets
were given to the spouse under Medicaid law and unless the spouse applies for Medicaid benefits she
retained the right to keep dl assetsincluding the right to arrange for distribution of those assets in the event of
her death. Not once, but twice, in OAC 5101:1-39-077 it is noted that a Spouse may not improperly
transfer aresource to make higher spouse digible for assistance. The appellant's CS did not improperly
trandfer the home. Further, the proper transfer of the home did not make the appdllant digible for assistance,
because he was digible, even without the transfer.
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In conclusion, the AR stated that the CDJFS failed to act appropriately regarding this application. The
agency failed to schedule the face-to-face interview within the time frame required by the law. The agency
faled to issue adecison within the time frame required by the law. The agency failed to apply the correct
sections of the OAC, Revised Code and Public Assistance Manua regarding the improper transfer of assets.
The caseworker, the AR stated, made an arbitrary decision not supported by Medicaid regulations. Her
actions were based on personad conclusions and not based in fact. The AR summarized what he believed to
be the factsin the case: The origina resource assessment properly found the IS digible for Medicad; al
assets were deemed to the CS; the CS resided in the homestead until her death; the CS retained the right to
do edtate planning and avoid probate; a quit clam deed is customarily used for probate avoidance without
loss of the right to remain in the home as aresidence; and finaly, the execution of the quit claim deed wasa
proper transfer.

The AR pointed out that when the first deed was Signed, that did not extinguish the appdllant'sinterest in
dower rights, because the gppellant and the community spouse were till married. The quit claim deed with a
life estate interest is used alot, the AR said, for probate avoidance. When the CS signed the deed, she
reserved a non-assgnable and indienable right to live in that property for the remainder of her life. The fact
that the CS died afew months later does not provide any evidence that the CS knew shewas dying. All the
law firm knows is that the CS contacted them saying that they were told to get the property transferred into
the name of the CS. After explaining how this might be done, the AR said, the firm advised their clientsasto
how to avoid probate at her desth. From the standpoint of Medicaid igibility, the appellant was married to
the CS and il had rights to file adam againgt the will and in fact, Medicaid regulations would have required
him to fileaclam againg the will. Medicaid cannot force the appdlant to file aclam agang alife estae
deed. The property properly passed to the children through alife estate deed without it being an improper
trandfer, because it was not made for the purpose of becoming digible for Medicaid, because the gppel lant
was dready digible for Medicad prior to the transfer and would have remained so, had hiswife not died.
The AR asked that the improper transfer decision be reversed, that full nursing facility Medicaid benefits be
authorized, and that hearing decision not address the length restricted digibility, because the hearing decisor
cannot be more redtrictive than the agency's decison. The length of the restricted coverage would be a
separate issue and will be taken up when noticeis provided. The hearing officer asked the ERS if notice had
been issued on the change in the period of restricted coverage. The ERS said that it had not.

The ERS pointed out that dthough the AR's written gpped summary aleged that no gpped summary was
provided to the AR prior the first scheduled hearing, an gpped summary wasin fact made available to the
firmin atimey manner. On page two of the AR's Apped Summary, the ERS continued, it was stated that
Medicaid regulations require the transfer of assets within a one-year period, but in fact Medicaid does not
require that the homestead or one automobile be transferred; other assets, such as checking accounts, savings
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account, stocks or bonds, those do have to be transferred. The agency did not require the appellant to deed
his share of the homestead to hiswife, nor did it require his wife to deed it on to her children. The gppellant,
signing the second deed later the same day the first deed was signed, was basically saying, that he did not
want any interest in the property, even if hiswife died, that it should be given to his children. That wasthe
part that contravened Medicaid policy. The AR replied that this was the ERSs interpretation of the
regulations, but their apped is based on the regulations themsdves.

FINDINGS OF FACT

(1) The appdlant was approved for Medicaid NF vendor pay effective 3/1/01.

(2) On 6/29/01, the appdlant and the CS signed a quit-claim deed, Exhibit 2, and referred to hereinafter as
"the first deed,” transferring title of their home to the CS.

(3) Later on 6/29/01, the CS and the appdlant, the IS, signed another quit-claim deed, Exhibit 3, and
referred to hereinafter as "the second deed,” trandferring title of the homestead property to the couple's
children.

(4) The second deed included a clause stating that "By execution of this deed [the gppellant], spouse of [the
CS), irrevocably releases, waives and renounces any and al rights as to the property described above which
may or could have now or later as survivor upon the deeth of [CS], including but not limited to rights of
election, homestead, curtesy and/or dower."

(5) The CSdied on 7/24/01.

(6) On 8/2/01, the CDJFS received natification, from the NF, of the death of the appellant's spouse.

(7) On 8/8/01, the CDJFS mailed a pre-termination notice to the gppellant's daughter, requesting resource
information and verification that the gppellant's former home was being placed on the market.

(8) Due to not receiving a response to their letter of 8/8/01, the CDJFS terminated vendor payment effective
8/23/01 and proposed termination of Medicaid MA-L effective 9/30/01.

(9) On 8/31/01, the CDJFS was notified that the appellant was represented by counsel as his authorized
representative.
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(10) On 10/9/01, the CDJFS received an gpplication for medica assstance, including NF vendor pay.

(11) The face-to-face interview was completed with an AR on 11/6/01. This provided the CDJFS with its
firgt notification of the transfer of resources.

(12) Thetrandfer of the gppellant's interest in the homestead property, gifted to his children for no
congderation, was atransfer to them at less than fair market value.

(13) The d9gning of the second Quit Claim Deed, transferring title to the gppellant's children and surrendering
al of the appdlant's resdud rights to the homestead, meets the definition of an improper transfer of assats as
defined by rule 5101:1-39-07 of the Administrative Code.

(13) On 12/5/01, the CDJFS approved the appellant for Restricted Medicaid coverage. The period of
restricted coverage was from 10/1/01 through 11/30/02. The reason for the restricted coverage was the
agency's determination that the second Quit Claim Deed congtituted an improper transfer of resources.

(14) The appdlant offered no rebuttal, as defined by OAC 5101:1-39-073, of the presumption of ar
improper transfer of resources.

CONCLUSIONSOF POLICY

Policy

(1) Ohio Adminigtrative Code (OAC) rule 5101:1-39-362, "Medicaid: Transfer of resources for
inditutionalized spouses with a spouse in the community,” statesin paragraph (A) that "Once the initidl
eligibility has been established, resources not used to determine digibility for an ingtitutionalized spouse
(pursuant to rule 5101:1-39-361 of the Adminigirative Code) must be legdly transferred to the community
spouse when not aready in the name of that person.

(2) OAC 5101:1-39-361, "Medicaid: resource budgeting method for ingtitutionaized individuas with a
spouse in the community,” sates in paragraph (A) (5) that, "Beginning January 1, 1990, to determine the
amount of resources that must be trandferred if the coupl€e's resources remain the same during the first year of
eligibility, deduct the individua medicaid resource standard from the amount of resourcesin the
indtitutiondized spouse's name only and/or held jointly by both spouses. The remaining amount is the
minimum amount that must be transferred to the community spouse within the protected period of digibility.”



Page 10 of 14 STATE HEARING DECISION CONTINUATION

Appeal Number(s)
1049650

(3) OAC 5101:1-39-26, "Medicaid: resource exemptions," statesin paragraph (A), that "There are certain
types of property which are exempt from consideration as resources. The following are exempt from
consderation as resources counted toward the resource limitations of one thousand five hundred dollars for
anindividud or two thousand two hundred fifty dollarsfor acouple. . . (4) The home and the land associated
with the home that is lived in and used as a home by the individud, the couple, or the parents with whom the
eigible child isliving are exempt as aresource.”

(4) OAC 5101:1-39-075, "Medicad: transfer of the home for ingtitutiondized individuds," states that
Medicaid benefits shal be denied or restricted depending upon when the transfer occurred, to ingtitutiondized
individuas who have improperly transferred an "exempt" home as defined in OAC 5101:1-39-31, for less
than fair market vaue prior to the Medicaid gpplication date or at any time after that period. The period of
indigibility or restricted coverage is determined in accordance with OAC rules 5101:1-39-074 and 5101:1-
39-077.

(5) OAC 5101:1-39-078, Medicaid: Exceptions to the application of the transfer of resources provisons,”
dates in paragraph (A) that the individua may transfer homestead property to his or her spouse. Ir
paragraph (A) (2) (a), therule satesthat "The individua may transfer resources (other than the homestead
property as noted above) to: (a) The individual's spouse (or to another for the sole benefit of the spouse) or
to the community spouse provided the spouse does not transfer the resources to another for less than fair
market vaue. . ." Paragraph (B) of the rule states that "If the individual transferred property or other
resources to any individua not listed above, the individua has the right to rebut the presumption of improper
transfer pursuant to rule 5101:1-39-073 of the Adminigtrative Code."

(6) Theterm for the "sole benefit of," used above in OAC 5101:1-39-078, is defined in 5101:1-39-05,
paragraph (13), asfollows: ‘A transfer for the sole benefit of * means atransfer arranged in such away that no
individual or entity except the spouse, blind or disabled individua can benefit from the transfer of assetsin any
way, whether at the time of the trandfer or at any time in the future.”

(7) OAC 5101:1-39-05, Medicaid: resource requirement,” states in paragraph (A) (16) (e), that "If
ownership is shared by an gpplicant/recipient and an individua who is not the applicant/reci pient's Spouse,
parent (if the applicant/recipient is under eighteen), or child under age eighteen the resources are to be
pursued in the following manner . . . (ii) If legd means of pursuit are available, the goplicant recipient is
required to take any and all necessary actions to make the resource available.”

(8) OAC 5101:1-39-07, "Transfer of resources,” satesthat if an otherwise digible individua transfers lega
interest in redl or personal property, the CDJFS must determine if the transfer was a proper or an improper
transfer. Paragraph (B) of the rule states that "A resource transfer is considered to be improper if the
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individud trandferred hislegd interest in a countable resource  for less than fair market vaue for the purpose
of qualifying for medicaid, a greater amount of medicaid, or to avoid utilization of the resource.”

(9) Rule 5101:1-39-072 of the OAC, "Medicaid: presumption of improper transfer,” statesthat if the
assistance group makes any one of three types of transfer of property for less than fair market vaue the
eigibility determiner shdl presume that the assistance group actualy made the transfer in order to qudify for
ad or agreater amount of aid or to avoid the utilization of property unless the assistance group furnishes
convincing evidence that the resource was transferred exclusively for some other reason or the assstance
group meets one of the exceptionslisted in OAC 5101:1-39-078 (see item 6, below). The applicable
transfer in this caseisfound a (A) (2) of therule: "If the assstance group's transfer of real or persond
property safeguards future digibility by divesting the assistance group of proceeds which would be available if
the property were sold, the digibility determiner shdl presume that the ass stance group made the transfer in
order to avoid utilization of the property.” The rule states that, in seeking to rebut this presumption,
convincing evidence may be pertinent documentary or non-documentary evidence which shows, for example,
that the transfer was ordered by a court; or that at the time of transfer the ass stance group could not have
anticipated becoming digible due to the existence of other circumstances which precluded digibility.

(10) OAC 5101:1-39-073, "Medicaid: rebuttal of presumption,” states that "The individual has the burden of
rebutting the presumption of improper transfer. The individua rebuts the presumption by providing the
eligibility determiner with afull written accounting of the transfer which clearly shows that the property transfer
was made for a purpose other than to quaify for medicaid.” The rule goes on to state that the written account
should cover, a aminimum, the following: the individud's purpose for transferring the resource; the
individud's attempts to digpose of the resource at fair market vaue; the individual's reasons for accepting less
than fair market vaue for the resource and the individua's relationship with the persons to whom the resource
was transferred.

(12) Paragraph (E) of OAC 5101:1-39-073 states that "If the presumption of improper transfer is not
overcome by the individud's rebutta, the [CDJFS] shdl . . . approve restricted medicaid coverage cases
where an improper transfer of resources occurred after January 1, 1990.

(12) OAC 5101:1-39-077, "Medicaid, improper transfers of resources,” statesin paragraph (A) (2) that
when it has been determined that there has been an improper transfer of resources, the agency shal deny or
terminate assistance for vendor payment and shdl instead issue notice of restricted Medicare coverage.
Coverageis defined as the period of time that the individud is indigible for NF vendor payments or
community based services. Paragraph (A) (3) indicates that the period of restricted coverage begins the first
day of the month the resources were transferred.  Although the individud is not digible for NF vendor pay or
home and community-based services, the individua is digible for other Medicaid covered services.
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Analysis

In the present case, the CDJFS properly found that the IS was digible for Medicaid NF vendor pay effective
3/1/01. Asthe community spouse was residing in the couple's home, that asset was found to be exempt. Or
6/29/01, the gppellant and his wife executed a quit claim deed, transferring title of the couple's homestead
property to the wife. It was undigputed in the hearing that this was a permissble transfer of resources,
athough the AR was incorrect when he claimed that the transfer was required by Medicaid regulaions. As
the ERS correctly pointed out, the transfer provision of the rule cited above initem (1) refers to non-exempt
resources such as bank accounts, stocks, bonds, etc. The couple's homestead property, as indicated above
in the rule cited in item (3), is exempt from the resource assessment, and therefore does not fal within the
trangfer requirement.

The AR has emphasized that the gppellant's action did not meet the definition of an improper transfer of
resources because, among other reasons, he was aready on Medicaid and therefore could not have beer
doing s0 in order to qualify for the program. But the definition of an improper trandfer, cited above in iter
(8), states that an improper transfer may exist, not only where the transfer of resources brings the vaue of
remaining assets within the resource limitation, but lso where transfer of red or persond property safeguards
future digibility by divesting the assistance group of proceeds which would have been available if the property
were 0ld. If the appellant had inherited the transferred homestead property from his wife, that resource
would have become subject to the Medicaid resource limitation and would have had to be liquidated and
gpent on his nuraing home care. The trandfer therefore precisdy meets the definition of a Stuation which the
CDJFSislegdly required to consider an improper transfer of resources. It should also be noted that the rule
cited above in item (4) states that Medicaid benefits shdl be restricted when an "exempt” home has beer
improperly transferred prior to the medicaid application date or at any time after that period.

In the course of the hearing, the AR stated that the prohibition on transfers by the community spouseto a
third party was found in paragraph (A) (2) of 5101:1-39-78, and therefore applied only to non-homestead
resources. The AR dated that his reason for this assertion was the language in paragraph (A) (2), whick
begins, "The individual may transfer resources (other than homestead property as noted above) to . . ." This,
the AR contended, meant that the ban on transfersto third parties did not apply to homestead property. The
hearing officer is unconvinced by this argument. When congtruing the meaning of arule, it is generaly a good
idea to teke into consderation the entirerule. The hearing officer finds that the meaning of "other than" in the
ruleisintended in the sense of "in addition to." Thisinterpretation is supported by the language of paragrapt
(B), cited in item (5) which includes both homestead property and other resources in the consderation of
improper transfer. Another assertion by the AR in regard to interpretation of the language of the
Adminigtrative Code involves the statement, found twice in 5101:1-39-077, "Note: A spouse may not
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improperly transfer aresource to make his’her spouse eigible for assstance” The AR interpretsthis to mear
that any transfer of resources by acommunity spouse cannot be considered improper, but the genera
connotation of "may" isto have permission, and the sentence, which once again must be considered within the
context of the entire rule, is meant to express denia of permission for such transfers.

The nature of the second quit claim deed is the heart of the case, whether it congtituted a proper or improper
trandfer of assats. Asthe AR himsdf Sated at the hearing, the first deed did not dtogether extinguish the
gppelant'sinterest in the homestead property; his dower and other rights remained. The OAC section cited
abovein item (7) requires that if an applicant or recipient share's ownership of aresource with someone other
than their spouse, theindividud is required to take whatever legal actions are available to access the resource.
The appdlant's surrender of these rights, along with the CSstransfer of Title, had the effect of trandferring his
interest in the homestead property to the children, something which is clearly prohibited by Medicaid
regulations. In effect, the appedlant was giving away an interest that, as a Medicaid recipient, he did not have
theright to give away. The trandfer was clearly not for the sole benefit of the community spouse asthe terrr
"s0le benefit" is defined in the rule cited above in item (6); it resulted in a benefit to the gppdlant's children.

Once the CDJFS identified the Sgning of the second quit claim deed as an improper transfer of resources, the
agency was required by the rule cited above in item (5) to provide the appellant with an opportunity for
rebuttal of the presumption. Since the appelant did not offer any rebutta, the presumption of improper
transfer was not overcome, and the agency correctly found that a period of restricted coverage was required
by the OAC section cited abovein item (11). Although the agency under estimated the number of months of
restricted digibility, the hearing officer can find no judtification for holding the imposition of redtricted coverage
in abeyance. Any additiona months of restricted coverage would, of course, require new notice.,

HEARING OFFICER'SRECOMMENDATIONS

Based on the record before me, | find the apped should be OVERRULED. The agency'sfinding of an
improper transfer of assetsis correct. The gppellant’s response has not overcome the presumption required
by the law and the agency has acted properly ininitiating a period of restricted coverage. The imposition of
the origind period of restricted Medicaid coverage shall not be held in abeyance, however the agency should
recalculate the period of redtricted digibility and issue new notice of any additional months of restricted
coverage to the gppellant and the law firm representing the appdlant.

FINAL ADMINISTRATIVE DECISION AND ORDER
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Finding the hearing officer's decision to be supported by the evidence, the recommendations above are
adopted. The gpped isoverruled.

EXHIBITS

(1) ODHS 4067, Apped Summary and attached two page narrative, submitted by the CDJFS.
(2) Quit Claim Deed transferring title of the homestead property to the appellant's spouse.

(3) Quit Clam Deed trandferring title of the homestead property to the gppellant's children.

(4) Five pages of OAC Policy cited and submitted by the CDJFS.

(5) Five pages of copies of e-mails to and from ODJFS Medicaid policy bureau.

(6) Twenty-five pages of CRIS-E screen print-out, including "Notice History Detall," "Red/Persond Property
Resource,” "Resource/Trander Eligibility Determination” and "Running Record Commentary.”
(7) Rights and Respongibilities statement.

(8) JFS 9401, Fecility/CDJFS Transmittal, dated 8/23/01.

(9) JFS 9401, Fecility/CDJFS Transmittal, dated 2/13/02.

(10) Resource Assessment Worksheet.

(11) ODHS 7335, Notice of Medicaid Overpayment.

(12) Appdlant Exhibit: Apped Summary, four pages.

(13) Appellant Exhibit: OAC 5101:1-39-26.

(14) County Auditor's assessment of value of homestead property.

(15) State Hearing Request.

Five additiona pages of proffered materid.

Datelssued:  03/19/2002



